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Department of Justice 

• Department of Justice

– GAO MCS & International Program Group

– GAO Decisions not binding on the Executive Branch

– SBA regulations regarding the relationship among the 8(a), 
HUBZone, and SDV Programs constitute a permissible 
construction of the Act. 

• On new requirement the contracting officer determines 
which set-aside program to use:  SDV, HUBZone, or 8(a) 
– Parity.

• Recurring requirements that are 8(a) remain 8(a).

• No more 8(a) search letters

• Small Business Set-Aside if not two or more in 8(a), 
HUBZone, or SDV.
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Small Business Set-aside

• 2,500 - $100,000 is automatically reserved exclusively for 
SB concerns and shall be set aside for SB

• $100,000 set-aside for SB participation when 

– (1) offers will be obtained from at least two responsible 
SB concerns,

– (2) award will be made at fair market prices

• SB Competitiveness Demonstration Program  

– Can not set-aside certain requirements  

– Construction/A & E  

– Still required-- 8(a), HUBZone, and SDV

• Mandatory SBSA does not apply to Federal Supply 
Schedule Buys
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Competition Demonstration

• Competition Demonstration Program

– No set-asides for 

– Construction (except dredging)

• Subsector 236—Construction of Buildings

• Subsector 237—Heavy and Civil Engineering Construction

• Subsector 238—Specialty Trade Contractors

– Architectural and Engineering Services

– Refuse Systems and Related Services

• 562111--Solid Waste Collection or 

• 562119--Other Waste Collection or 

• 562219Other Nonhazardous Waste Treatment and Disposal

– Landscaping and Pest Control Services

• 561710--Exterminating and Pest Control Services

• 561730--Landscaping Services
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Office of the Under Secretary 

of Defense Memo 2 Jun 08
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OUSD Memo 2 Jun 08
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ROTHE DEVELOPMENT CORPORATION,  

v. 

DOD and AF, 2008-1017, 4 Nov 08

This case concerns the constitutionality of 10 U.S.C. § 2323 

(“Section 1207”)

(1) sets a “goal” that five percent of federal defense contracting 
dollars to be awarded to certain entities including small business 
concerns owned and controlled by “socially and economically 
disadvantaged individuals”;

(2) incorporates the Small Business Act’s presumption that Black 
Americans, Asian Americans, Hispanic Americans, and Native 
Americans are socially disadvantaged individuals;

(3) provides that the Department of Defense shall give specified
forms of assistance to the listed entities and may, when 
practicable and necessary to achieve the five percent goal, make
advance payments to those entities and award contracts to them 
at prices up to ten percent above fair market cost.
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Section 1207 (i.e., 10 U.S.C. § 2323) is 

unconstitutional on its face

• “Because we will hold that Congress did not have a 
“strong basis in evidence” before it in 2006, upon 
which to conclude that DOD was a passive participant 
in racial discrimination in relevant markets across the 
country and that therefore race-conscious remedial 
measures were necessary, we will reverse the district 
court’s judgment in part, and will hold that Section 
1207 (i.e., 10 U.S.C. § 2323) is unconstitutional on its 
face.”

• Awaiting for DOD/AF to make a decision on appeal or 
new policy.

• Likely impact on SDB, 8(a), HBCU/MI Programs
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UPDATE CCR

• Update Your SB Information on CCR.

• Make sure the information is accurate and 
detailed.

• E-mail address listed

• Keywords of any special knowledge or 
equipment.

• Past performance information of Federal, State, 
local government contracts and prime contractor 

subcontracts.
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Small Business Specialist 

Locator



8.26.09 12

Questions or Shove Off


